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Passed by Shri. Sachin Gusia, Joint Commissioner (Appeals)

Arising out of Order-in-Original No. Div-VII/GST-Refund/184 to 186/Radixweb/2018
~: 16/08/2018 issued by Assistant, Div-VII, Central Tax, Ahmedabad-North

3791aaf qrnvi ur Name & Address of the Appellant / Respondent
Radixweb Technosoft LLP

Ahmedabad

at{ afq z rf arr a arias rr aar & at a z ark uR zqenRe,Ra fa aal T;T
st@era»rt at zr4la zu g=a@erur srrawgdmar &l

Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944,may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

sraal ar gaterar r4a
Revision application to Government of India :

(1) ta sari yea sf@fr,, 1994 m\° tTRf 3aa f1 aar; ·gmiaptrr err clTT '3'11-tTRT ~ ~~una siafa uterw 3mar aefl Rra, +TT mcbR, fa« +iars, zua fr, j)ft iRra, #at ta 'llcR,

ia mf, { Rec4t : 110001 clTT c#r sft aR; 1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(@i) zuf ma at zrf #mu ca }ft gnRala fa#t quern 4 3nmm a fa#t wGrIR ruem # m a ra gg mmf }, a fat suer zr Tuer 3j arka fft arr # u fat wsrmr i st
+irn ml"~~ cfRR ~ "ITTI
(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(11) ~ 'WP cpf gm7a fag far sNaa (ur ar qzr pl) f,fa fan 11m +lrn 'ITT I
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(a) aa are fhft ng zrqrfaffm w a m faff ii qzir zycs a4 ma R 3TT
a k Re ai # sit a a ae fit u; zar qr i ruff &l '

(b)

(ll)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

4fa rcn atqr Rau fama a are (tu n per at) fa fh <Tm l=fffi m 1

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

\ 1?3 '{Aifa sqqsnra grcas # gram a fg sit sp aReer 6l {&stv an? wit s Ir&a iqafas smga, 3rat # rt ufR ata w aa ii far arfefzm (i.2) 1998 enr 109 TT

~~ <N "ITT I

(d) credit ofl any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

Ra Gura yeas (srft) Ruma4), 2oo1 fr s a if Rafe qua in z«-o i at ufai #, hf
3meet d 4Ra smr hf fas ahm # sf) a-arr vi srft sm? at-at uRii a arr fa
3Tiffi fclxlT tar aRkyia Tr nar • r zrfhf a siafa nr 3s--< # feufRa t # 4Tar #
qr pr €n-6 arr at uR sf al#t uR;1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf 3a4eaer ei icaa galqt zr 3Ea nmm Wflf 200/- #hr q1art # u;
am Gei icaa yaala vnret at 1000/- #t #)Tr cffr "GJW I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

v#tr zc, tr snaa ya vi ara sr9Ra mrznf@raw # uR r9a
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) ta snr zra«a arfefm, 1944 #t er 3s-4t/3s- sirf

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

0

0

{1)

(cn)

(a)

aRRga uRba 2 (1) a; 3rr .# srarar at sr#ta, r@a ma i v#tar zrca, #a varszrca ga ran ar9#r =nnf@raw (Rrec) al ufaaa flat, srsaar it--2o, ea sfr€ea
arqsue, aft "f<R, 31Sl-lc\l<llc\-380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

---3---

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refun

*



Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nomiqate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.

(3)

(4)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

nrznrazr zrca rf@,fzm 197o zqen izit@ #tr srgzi-1 cff afa<m ~ W1{ 3~ '3CRf 3lfcrcr:r m ~
aroT "ll~~ f.1ffi~ cff aroT i res atg uR R xii.6.50 1ffi <ITT ~llllW1 ~ ~ 'ci11lT

er afe;1
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item

of the court fee Act, 1975 as amended.

0
(5)

gt sit idf@erit at fiaua ah fuii at si ft en naffa fan war a sit vf zrea, ##ta
var gr vi hara sr4arr +nnf@raw (araffaf@en) fra, 14gs2 # fa &l

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «ft ca, s4ta snra zran vi hara ar4#a =mn@row (free), uf r@rail # fi ll ~
~(Demand)~ i:s" (Penalty) <ITT 10% qa sum a 31farf?rifm, 3f@raa qaT
10~~ % 1(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

h.tr5eu area3ithata ah 3iava, gn@gt "a4carRtai"(Duty Demanded) 
(i) (Section) is 1uphaffffau'M;
(ii) ~"Jlc>fct~~cnr-uru;
(ii) Br)zfafit#era 6 ahre2zfr.

sr qasa 'ifa 3fr' ii uz qa sran #trcar ii, 3rf' era a hf para
aa fen arzn&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

€a r 3mer h uf 3rd If@raur ah aar szi areas 3rrar gee I zyg rct,11Ra ~ c=rr
-a:rrar ftlw wrz area h 1o% mrar u 3it sari har au Rafa zl a av h 10%gt

tR cnr a-r~ i1
6(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute or penalty where
penalty alone is in dispute." ' '
II. Any person aggrieved by an Order-In-Appeal issued under the Central-ea+»- ond
Services Tax ~ct,2017/lntegrated Goods and Services Tax Act,2017/ GooqsAa •· c,S;'~
Tax(CompensatIon to states) Act,2017,may file an appeal before the appropria.t'~' 0 ·
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3 V2(GST)44 to 46/EA2/NORTH/APPEALS/18-19

ORDER IN APPEAL

The Assistant Commissioner, COST & Central Excise, Division-VII, Ahmedabad North,

Ahmedabad (hereinafter referred to as the 'appellant') has filed the present appeals against the

following Orders-in-Original (hereinafter referred to as 'impugned orders') passed by the

Assistant Commissioner, COST & Central Excise, Division-VII, Ahmedabad North, Ahmedabad

(hereinafter referred to as 'the adjudicating authority') in the matter of refund claims filed by

M/s. Radixweb Technosoft LLP, 30-B, Adarsh Society, B/h Bhagwati Chambers, C.G. Road,

Navrangpura, Ahmedabad-380009 (hereinafter referred to as 'respondent'). Since the 1ssue

involved in all these appeals is common, I take up for disposal by a common order.

Sr. Appeal No. OrderNo. and OIO reviewed Review Period Amount under dispute

No. Date ofForm by OrderNo. of (
GSTRFD 06 &Date dispute CGST SGST IGST

I

1 V2(GST)44/ Div-VII/GST- The Pr. 64/2018-19 Aug' 114 114 0

EA2/ Refund/184/Radi Commissioner, dated: 2017
NORTH/ xweb/2018 dated COST & C. Ex., 21.02.2019
APPEALS/I 16.08.2018 Ahmedabad
8-19 North

2 V2(GST45/ Div-VII/GST The Pr. 65/2018-19 Sept' 219 219 0

EA2/ Refund/185/Radi Commissioner, dated: 2017
NORTH/ xweb/2018 dated COST & C. Ex., 21.02.2019
APPEALS/I 16.08.2018 Ahmedabad
8-19 North

3 V2(GST) Div-VII/GST The Pr. 62/2018-19 July 9721 9721 0

46/EA2/ Refund/186/Radi Commissioner, dated: 2017
NORTH/ xweb/2018 dated COST & C. Ex., 20.02.2019
APPEALS/I 16.08.2018 Ahmedabad
8-19 North

2. The facts of the case, in brief, are that the respondent, holding GSTIN No.

24AAFFR9571C1Z6 had filed three refund claims under section 54 of the COST Act, 2017 for

the amount as mentioned in the following table, on account of input tax credit(ITC) accumulated

due to Zero rated supply of goods and services, without payment of integrated tax. The claims

were filed manually vide Circular No. 17/17/2017-GST dated 15.11.2017. On verification of the

refund claims, the adjudicating authority had found some discrepancies and deficiency memo

had been issued to the respondent. Later on, Show Cause Notices were also issued to the

respondent.

o

0

Sr. Appeal No. OrderNo. and Period
No. Date ofForm of

OST RFD 06 dispute CGST SGST IGST CGST SGST IGST

Amount claimed () Amount Sanctioned ()

2

3

V2(GST)44/
EA2/
NORTH/
APPEALS/I
8-19
V2(GST)45/
EA2/
NORTH/
APPEALS/I
8-19
V2(GST)
46/EA2/
NORTH/
APPEALS/I
8-19

Div-VII/GST- Aug'
Refund/184/Ra 2017
dixweb/2018
dated
16.08.2018
Div-VII/GST- Sept
Refund/185/Ra 2017
dixweb/2018
dated
16.08.2018
Div-VII/GST- July
Refund/186/Ra 2017
dixweb/2018
dated
16.08.2018

47793

33283

446883
(Revised to
Rs.54347
by the

res ondent)

47793

33283

54347

79464

82155

69595

47793

33283

54347

47793

33283

54347

79464

82155

69595



4 V2(GST)44 to 46/EA2/NORTH/APPEALS/18-19

0

0

3. On examination of refund claims and the written submissions of the respondent in

response to the notices, the adjudicating authority found that the respondent is engaged in supply

of Services outside India and has claimed the refunds of ITC on export of services without

payment of Integrated Tax for the months from July 2017 to September 2017. In case of the

refund claim for the period of July-17, it was noticed by the adjudicating authority that the

respondent has taken net input tax credit of CGST for the amount of Rs. 446883/- in RFD-OlA,

whereas the respondent was eligible for ITC of CGST for the amount of Rs. 54347/- during the

said period as per GSTR-3B. Further, the respondent vide their letter dated 02.07.2018 submitted

that they are eligible for ITC of CGST for the amount of Rs. 54347/- only instead of Rs.

446883/- for the period of July-17 and hence the claim amount for ITC of CGST had been

reduced from Rs. 446883/- to Rs. 54347/- for the said period.

4. Further, it was observed by the adjudicating authority that the total turnover of Zero rated

supply of goods and services as well as adjusted total turnover amounts are matching with

GSTR-1 and GSTR-3B. The respondent has also submitted all the declarations as mentioned in

Form RFD-01 in case of all the refund claims and all the documents and records were found in

proper order and correct. The claims had been verified with the data given in GSTR-3B, GSTR

1, RFD-01 and Statement-3A, ITC credit ledger, along with the other submitted documents with

the refund claims. Thus, the adjudicating authority sanctioned the refund amounts (as mentioned

in the above table under Para 2) vide the impugned orders.

5. Thereafter, all the above mentioned impugned orders were reviewed by the Pr.

Commissioner, CGST & C. Ex., Ahmedabad North and Review Orders for filing appeals under

sub section (2) of section 107 of the CGST Act, 2017 were issued on the ground that the said

refunds sanctioned are not proper and legal as the adjudicating authority has wrongly sanctioned

the excess refunds.

6. Being aggrieved with the impugned orders, the appellant has filed the present appeals

mainly on the following grounds:
(a) the said refund claims files were sent for the post-audit purpose. The Audit Cell,

CGST & C. Ex., Ahmedabad North observed that" it appears that the said claims pertain

to refund of IGST paid on export of Goods and Services. The same have been examined

and observed that as per the copy of purchase invoices as well as summary statement of

purchase invoices, it appears that in some cases, input tax credit are not admissible as per

Para 2.4 and 4.1 of Circular No. 59/33/2018".

(b) it is noticed that the respondent had availed the Input Tax Credit for the followings

which are not eligible in view of sub-section (5) of Section 17 of the CGST Act, 2017:

(i) in respect of refund claim for the period August 2018- Input Tax Credit availed for

vehicle insurance amounting to Rs. 114/- for CGST and Rs. 114/- for SGST.
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8. The grounds raised in the written statement dated 01.05.2019 submitted by the 0

(ii) in respect of refund claim for the period September 2018- Input Tax Credit for

vehicle repairing and maintenance amounting to Rs. 219/- for CGST and Rs. 219/- for

SGST.
(iii) in respect of refund claim for the period July 2018- Input Tax Credit for vehicle

insurance amounting to Rs. 348/- for CGST and Rs. 348/- for SGST and for

Food/Catering services amounting to Rs. 9,373/- for CGST and Rs. 9,373/- for SGST.

(c) the respondent does not satisfy any of the conditions as mentioned in sub-section (5)

of Section 17 of the CGST Act, 2017. As such, the said Input Tax Credits have to be

deducted from the Net ITC before calculating the maximum refund claim.

(d) the adjudicating authority has erred by sanctioning the excess refund claims and

therefore, the impugned orders are not proper and legal in respect of the above facts.

7. Personal hearing was conducted on 01/05/2019, Mr. Bishan R Shah and Miss Priyanka

Amin, Chartered Accountant, appeared on behalf of the respondent and submitted a written

statement dated 01.05.2019 and reiterated the same.

respondent, are as follows:

(a) ITC of repair and maintenance of vehicle is eligible credit. Section 17(5) of the

CGST Act, 2017 has been amended vide the CGST (Amendment) Act, 2018 (read with

Circular No. 88/07/2019-GST dated 01.02.2019) and brought into force with effect from

01.02.2019. The respective amended clauses of Section 17(5) are as below-
"(a) motor vehicles for transportation of persons having approved seating

capacity of not more than thirteen persons (including the driver), except when

they are used for making the following taxable supplies, namely:

(A) further supply of such motor vehicles; or

(B) transportation ofpassengers; or

(C) imparting training on driving such motor vehicles;

(ab) services of general insurance, servicing, repair and maintenance in so far as

they relate to motor vehicles, vessels or aircraft referred to in clause (a) or

clause (aa).
(b) Since there was no provision in section prior to amendment, they have rightly claimed

credit as per law and it is clear that the said credit is eligible to them prior to amendment.

(c) They have rightly claimed the credit of Restaurant Service. Restaurant service is not

included in the list of ineligible credit under Section 17(5) of the CGST Act, 2017. Food

and beverages falling under Chapter head 1 to 23 as goods are not eligible. But,

restaurant services falling under SAC 9963 is eligible.

0



6 V2(GST)44 to 46/EA2/NORTH/APPEALS/18-19

9. I have carefully gone through the facts of the appeals, the department's grounds of

appeal in the Review Orders, the written and oral submission made by the representatives of the

respondent and the impugned orders. I find that the date of receipt of all the impugned orders as

mentioned in the review orders is 23.08.2018 and all the above appeals have been filed on

22.02.2019. As per Section 107 of the CGST Act 2017, the review of the order and the

consequent filing of appeal by the subordinate has to be done within a period of six months from

the date of communication of the order. I find that all the above appeals have been filled within. --: ... •··

time limit.

10. In the present case, I find that the appellant has filed the appeals on the ground that the

excess refund has been sanctioned erroneously to the respondent, whereas the respondent was

not eligible to avail the Input Tax Credit under sub-section (5) of Section 17 of the CGST Act,

2017 for the following-
1. vehicle insurance amounting to Rs. 114/- for CGST and Rs. 114/- for SGST (for the period

0 August 2017),
2. vehicle repairing and maintenance amounting to Rs. 219/- for CGST and Rs. 219/- for SGST

(for the period September 2017) and
3. vehicle insurance amounting to Rs. 348/- for CGST and Rs. 348/- for SGST and for

Food/Catering services amounting 'to Rs. 9,373/- for CGST and Rs. 9,373/- for SGST (for the

period July 2017).

The appellant has argued that the respondent does not satisfy any of the conditions as

mentioned in ·sub-section (5) of Section 17 of the CGST Act, 2017 and therefore, the above

mentioned Input Tax Credit should be deducted from the Net ITC before calculating the

maximum refund claim.

O 1u. shall be apt to reproduce the relevant part of sub-section (5) of Section 17 of the CGST

Act, 2017 which reads thus:-

"(5) Notwithstanding anything contained in sub-section (1) of section 16 and subsection

(1) of section 18, input tax credit shall not be available in respect of the following,

namely:
(a) motor vehicles and other conveyances except when they are used- .

(i) for making the following taxable supplies, namely:

(A) further supply of such vehicles or conveyances ; or

(B) transportation ofpassengers; or
(C) imparting training on driving, flying, navigatingsuch vehicles or conveyances;

(ii) for transportation of goods;

(b) the following supply of goods or services or both-
(i) food and beverages, outdoor catering, beauty treatment, health services,

cosmetic and plastic surgery except where an inw~rd s p~goods or services
or both of a particular category is used by a re a$fp±kt,,) or making an

'/j.:'o' • 'J.r,.~·ii $#pr.. o rfl _,,,,.

&- . 1t.. :::..'.~ .§~{!!
' " .z. o»oe s ._fa'ss,



7 V2(GST)44 to 46/EA2/NORTH/APPEALS/18-19

outward taxable supply of the same category of goods or services or both or as an

element of a taxable composite or mixed supply;. " [Emphasis supplied]

It is evident from the above that input tax credit shall not be available on motor vehicles

and other conveyances subject to the exceptions given therein. I also find that the respondent did

not satisfy any of the conditions for exemption as mentioned under Section 17(5)(a) of the CGST

Act, 2017 and therefore the respondent was not eligible to avail the Input Tax Credit on motor

vehicles and other conveyances under sub-section (5) of Section 17 of the CGST Act, 2017.

Further, on going through sub-section (5) of Section 17 of the CGST Act, 2017, it is also evident

that input tax credit shall not be available in respect of the food and beverages/ outdoor catering

serv1ceS.

12. Further, The CGST Act, 2017 has been amended vide the CGST (Amendment) Act,

. 2018. Although the amendments have been made effective only from 1February 2019. Those

relevant clauses of Section 17(5) which have been amended vide the CGST (Amendment) Act,

2018, read as follows:

"(b) in sub-section (5), for clauses (a) and (b), the following clauses shall be substituted,

namely:-
(a) motor vehicles for transportation of persons having approved seating capacity of not more

than thirteen persons (including the driver), except when they are used for making the following

taxable supplies, namely:-

(A) further supply of such motor vehicles; or

(B) transportation ofpassengers; or

(C) imparting training on driving such motor vehicles;

(aa) vessels and aircraft except when they are used-

(i) for making the following taxable supplies, namely:

(A) further supply of such vessels or aircraft; or

(B) transportation of passengers; or

(C) imparting training on navigating such vessels; or

(D) imparting training on flying such aircraft;

(ii) for transportation of goods;
(ab) services of general insurance, servicing, repair and maintenance in so far as they relate

to motor vehicles, vessels or aircraft referred to in clause (a) or clause (aa):

(b) the following supply of goods or services or both-
(i) food and beverages, outdoor catering, beauty treatment, health services, cosmetic and plastic

surgery, leasing, renting or hiring ofmotor vehicles, vessels or aircraft referred to in clause (a) or

clause (aa) except when used for the purposes specified therein, life insurance and health

insurance:"

o

0



8 V2(GST)44 to 46/EA2/NORTH/APPEALS/18-19

I find that the CGST Act, 2017 has been amended vide the CGST (Amendment) Act,

2018 and the amendments have been made effective only· from 1February 2019. The present

appeals pertain to the period from July 2017 to September 2017 and therefore it would not be

legitimate to discuss these amendments and its applicability in the pretext of this case. Hence, I

find that this would not help the respondent in any manner.

13. In view of the foregoing, I find that adjudicating authority has erroneously

sanctioned the excess refund to the respondent and therefore the excess refund amount should be

recovered with appropriate interest. Hence, the appeals filed by the appellant are allowed.

14. 3r4last car a# #r a$ 3rj ar f@qr1 39l#a aha fau sarar &1
14. The appeals filed by the appellants stand disposed of in above terms.

0 Sachin usia "" o,[s)$
Joint Commissioner (Appeals)
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Attested

say
Superintendent (Appeals)
Central Tax, Ahmedabad

To,
Mis. Radixweb Technosoft LLP,

30-B, Adarsh Society, B/h Bhagwati Chambers,

C.G. Road, Navrangpura, Ahmedabad-380009.

Copy to:

(1) The Chief Commissioner, Central GST, AhmedabadZone.

(2) The Pr. Commissioner, Central GST, Ahmedabad North.

(3) The Assistant Commissioner, Central GST, Division-VII, Ahmedabad North.

(4) The Assistant Commissioner(RRA), Central GST, Ahmedabad North.

(5) The Asstt. Commissioner(System), Central GST HQ, Ahmedabad.
(for uploading the OIA on website)

1_68 Guard file

(7) P.A. file.
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